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1. Taxpayer is Entitled to Income Tax Deductions for Gift 

Transfers Made on Her Behalf for Medical and Real Estate 

Tax Payments 

Prior AALU Washington Reports: 09-111 

Major References:  Lang v. Commissioner, TC Memo 2010-286 (December 30, 2010) 

2. Judicial Reformation of Charitable Remainder Unitrust Does 

Not Disqualify Trust Under IRC Section 664 and Is Not Act of 

Self-Dealing 

Major References:    PLR 201048031 

Prior AALU Washington Reports: 09-111 

MDRT Information Retrieval Index Nos.: 2500.00; 7400.021; 7400.022; 7400.024 

 
SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

This Washington Report summarizes a few of the more important cases and rulings in the estate 

and gift tax areas which were decided or reported by the courts and the Internal Revenue Service in 

December of 2010, and on which we have not previously reported in Bulletins on insurance-related 

estate and gift tax matters. 

 

http://www.aalu.org/
http://aaluwr.org/majorrefs/Ref11-26A.pdf
http://aaluwr.org/majorrefs/Ref11-26B.pdf
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Cases 

1. Lang v. Commissioner, TC Memo 2010-286 (December 30, 2010) 

In Lang v. Commissioner, a Tax Court memorandum decision, the Court ruled 

that the taxpayer was entitled to deduct - on her federal income tax return - the portion of 

medical expense payments that the taxpayer’s mother made directly to her medical care 

providers on her daughter’s behalf, and that the taxpayer was also entitled to deduct the 

real estate tax payments made by her mother directly to the local government authorities.  

In each case, the Court reasoned that the mother’s payments were in substance a gift to 

the taxpayer, who was then treated as having used them to pay her medical expenses and 

real property taxes.  

In this case, “Taxpayer” filed her 2006 federal income tax return, claiming on Schedule A (Itemized 

Deductions) $35,355 in itemized deductions consisting of: (1) $27,776 in medical expenses, (2) $339 in 

State and local taxes, (3) $6,840 in real estate tax, and (4) $400 in gifts to charity.  

Taxpayer’s mother, (“Mother”), paid $24,559 directly to medical providers on account of 

Taxpayer’s medical expenses and paid $5,508 directly to the city government on account of Taxpayer’s real 

estate tax. Taxpayer was not a minor, and Mother was not legally obligated to pay Taxpayer’s expenses.  

On August 4, 2008, the government issued a notice of deficiency to Taxpayer in which the 

government determined a deficiency of $3,309 for tax year 2006, based on its claim that Taxpayer was not 

entitled to the deductions that she claimed for medical expenses and real estate taxes.  

The case turned on the oft-cited distinction between “form” and “substance,” although the positions 

usually (although not always) adopted by the taxpayer and the government were effectively reversed, with 

the taxpayer arguing that the substance of the transaction should control, while the government argued that 

the taxpayer was bound by the form she adopted. 

It was Taxpayer’s position that, although Mother made the payments directly to Taxpayer’s 

creditors, in substance the payments passed from Mother to Taxpayer and then to Taxpayer’s creditors; 

therefore Taxpayer should be entitled to deduct the payments.  

The government argued that the form of the transaction should apply, and that, because the money 

was paid directly from Mother to Taxpayer’s creditors, Taxpayer may not claim the deductions.  

The Court agreed with Taxpayer. 

The Court stated that Internal Revenue Code section 213(a) allows a deduction for unreimbursed 

expenses paid during the taxable year for medical care of the taxpayer or a dependent.  In this case, Mother 

“paid” the expenses, and therefore, the government argued, Taxpayer is not entitled to a deduction.  

However, the Court noted that there is precedent for State law controlling whether a gift at the time 

of payment affects who is the payor. [Citations omitted.] In this case, Mother made the medical expense 

payments for her daughter “with donative intent.” Although Mother and Taxpayer would not be subject to 

the gift tax (because Code section 2503(e) exempts payments made directly to medical providers from the 

gift tax), “the income tax treatment in this context is not controlled by the gift tax consequence.” The Court 

cited Pierre v. Commissioner, 133 T.C. 24, 35 (2009) (see our Bulletin No. 09-111), in which the Tax Court 

ruled that the existence of a single-member LLC would be respected for gift tax purposes, even though it 

was ignored for income tax purposes.   
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Therefore, the Court concluded, “[a]pplying substance over form, we treat [Taxpayer] as having 

received from her mother a gift of $24,559 with which [Taxpayer] paid her own medical expenses. 

[Taxpayer] should be credited with having made the payments for purposes of the income tax deduction in 

question.” 

The Court reached a similar conclusion on the issue of the real estate taxes, treating the payment as 

an indirect gift to Taxpayer, followed by the deemed payment by Taxpayer of the taxes. 

“[Mother] paid $5,508 directly to the city government in discharge of [Taxpayer’s] obligation for 

real estate tax. Again applying substance over form, we treat [Taxpayer] as having received from her 

mother a gift of the $5,508 with which [Taxpayer] paid the city in satisfaction of her own real estate tax. 

Thus [Taxpayer] is entitled to a deduction . . . for that amount.”  (We note that the payment, by Mother, of 

her daughter’s real estate taxes, was, at least potentially, a taxable gift - subject to the availability of annual 

exclusions and remaining gift tax exemption - since, unlike the direct payment of medical expenses, there is 

no statutory exclusion of such payments from taxable gifts.) 

That Court observed that there was no danger of a “double deduction” arising from its decision 

because the real estate tax was imposed upon Taxpayer, and, under applicable Treasury regulations, she is 

the only taxpayer who may deduct it.   

Private Letter Rulings 

2. PLR 201048031 

In PLR 201048031, the Internal Revenue Service ruled that a proposed judicial 

reformation of trust to a fix scrivener’s error will not cause the trust to fail to qualify as a 

charitable remainder unitrust (“CRUT”“) for purposes of Internal Revenue Code section 

664, and will not be an act of “self-dealing” under Code section 4941. .  

On Date 1, “Taxpayer A” created “Trust” with the intention that Trust qualify as a fixed percentage 

charitable remainder unitrust, or CRUT, under Code section 664(d)(2).  Although Taxpayer A established 

Trust with the assistance of an accountant and an attorney, “due to a drafting error,” Trust was drafted as a 

single-life CRUT (presumably for the lifetime benefit of Taxpayer A) rather than as a two-life CRUT 

(presumably for the benefit of Taxpayer A and his or her spouse).  

In order to correct the scrivener’s error, and because Trust is irrevocable, Trustee sought an order 

from a state court (“Court”) authorizing an amendment ab initio of Trust.  No one objected to the proposed 

reformation. On Date 2, Court issued an order reforming Trust to a two-life CRUT, subject to the issuance 

of a private letter ruling by the Internal Revenue Service. (For a similar ruling involving a different type of 

“scrivener’s error,” see PLR 200932020, discussed in our Bulletin No. 09-111.) 

Section 664(d)(2) provides that a CRUT may be established for the lifetime (or for a term-of-years, 

not in excess of twenty years) benefit of one or more noncharitable beneficiaries who are living on the date 

of creation of the trust.  On the death of the beneficiar(ies), or at the end of the CRUT term, the remainder 

must be transferred to a qualified charity (or, where permitted, to an Employee Stock Ownership Plan).  

The value (determined under section 7520 of the Code) of the remainder interest must be at least 10 percent 

of the net fair market value of such property contributed to the trust as of the date on which such property 

was contributed to the trust.  

Applicable Treasury regulations [§ 1.664-3(a)(4)] provide that a qualified CRUT may not be subject 

to a power to invade, alter, amend, or revoke for the beneficial use of a person other than a qualified 

charity.    
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Section 4941(a)(1) imposes an excise tax on each act of self-dealing between a disqualified 

person (including a substantial contributor to a CRUT) and a private foundation, including a split-interest 

trust that is treated, for this purpose, as a private foundation.  Section 4941(d)(1)(E) defines the term “self-

dealing” as any direct or indirect transfer to, or the use by or for the benefit of, a disqualified person of the 

income or assets of a private foundation.   

Section 4947(a)(2)(A), however, exempts split-interest rusts from the self-dealing rules with respect 

to any amounts payable under the terms of such trust to income (or unitrust) beneficiaries, unless an 

income, estate, or gift tax deduction was allowed with respect to the income or unitrust interest.  In the case 

of a charitable remainder trust, the only deduction allowable is for the value of the remainder interest. 

Applying these rules to the foregoing facts, the Revenue Service concluded that the judicial 

reformation of Trust, ab initio, does not violate section 664. It also ruled that, the judicial reformation of 

Trust will not be an act of self-dealing under section 4941.  

Finally, the Service gave Taxpayer A and his or her spouse six months to file amended income or 

gift tax returns to reflect the correct value of the remainder interest in a two-life CRUT, effective as of Date 

1.  We note that the difference in the value of the remainder interest in a one-life CRUT as opposed to a 

two-life CRUT is likely to be significant, particularly at younger ages. 

Any AALU member who wishes to obtain a copy of any of the items discussed in this Washington 

Report may do so through the following means: (1) use hyperlinks above next to “Major References,” (2) log 

onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and 

select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 

raglani@aalu.org and include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/

